
COMMONS AND RIGHTS OF WAY COMMITTEE 
2 DECEMBER 2020 
 

AGENDA ITEM: APPLICATION FOR A MODIFICATION ORDER FOR  
ADDITIONAL LENGTH OF PUBLIC FOOTPATH IN UP HATHERLEY PARISH, CHELTENHAM, 

GLOUCESTERSHIRE 
 

REPORT OF THE LEAD COMMISSIONER ECONOMY, ENVIRONMENT AND 
INFRASTRUCTURE 

 
1. PURPOSE OF REPORT 
 

To consider the following application: 573/11/235.5(1)   
 
Nature of Application: A length of footpath (498m) connecting Cheriton 

Park to Jasmine Way    
 
Parish: Up Hatherley, Cheltenham, Gloucestershire    
 

 Name of Applicant: Up Hatherley Parish Council      
  

Date of Applications: 5 June 2018  
 
Landowners: Cheltenham Borough Council, Gloucestershire 

County Council, Safeway Stores (Morrisons), 
Mitchells & Butler Retail Ltd, The Surgery & 
Westbury Homes Ltd.  

 
Witness Evidence forms: Total of 18 PPEFs submitted by 19 individuals.  
 

2. RECOMMENDATIONS OF THE CASE OFFICER 
 

 No Order be made to add a public footpath along section A-B (diagonally 
across the car park) to the legal record of public rights of way due to 
insufficient user evidence.   

 An Order be made to add a public footpath along claimed section A-ALT1-B 
(around the car park) to the legal record of public rights of way.   

 An Order be made to add the section of public footpath along the claimed 
route C-D to the legal record of public rights of way 

 No Order be made to add a public footpath along section E-F (the route as 
shown on application plan) to the legal record of public rights of way due to 
insufficient user evidence.   

 An Order be made to add a public footpath along section E-ALT2-F (whole of 
the 690012 highway) to the legal record of public rights of way.   

 An Order be made to add the section of public footpath along the claimed 
route G-H-I to the legal record of public rights of way.   
 

3. RESOURCE IMPLICATIONS 
 

  Average staff cost in taking an application to the Committee- £5,000. Cost of 
advertising Order in the local press, which has to be done twice, is approximately 
£500 per notice.  In addition, the County Council is responsible for meeting the costs 
of any Public Inquiry associated with the application.  If the application were 
successful, the path would become maintainable at the public expense. 



4. SUSTAINABILITY & EQUALITY IMPLICATIONS 
 
 No sustainability implications have been identified.  
 

5. DEPARTMENTAL CONTACT 
 

Jaci Harris, Asset Data Officer (Definitive Map), Highway Authority.   
Telephone Gloucester (01452) 328981 

 E-mail: jaci.harris@gloucestershire.gov.uk  
 

6. 
 STATUTORY AUTHORITY 
 

Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the County 
Council, as surveying authority, to keep the Definitive Map and Statement under 
continuous review and to modify it in consequence of the occurrence of an ‘event’ 
specified in sub section [3].  Any person may make an application to the authority for 
a Definitive Map Modification Order on the occurrence of an ‘event’ under section 
53(3)(b) or (c).  The County Council is obliged to determine any such application 
that satisfies the required submission criteria in accordance with schedule 14 of the 
Act.  
 
Section 53(3)(c)(i) relates to the discovery by the Authority of evidence that shows 
that a right of way that is not shown on the map and statement subsists, or is 
reasonably alleged to subsist, over land in the area to which the map relates. 
 

 HIGHWAYS ACT 1980 - Section 31: Dedication of a way as highway presumed 
after public use of 20 years. 

 
a) Where a way over any land…has been actually enjoyed by the public as of right 

and without interruption for a full period of 20 years, the way is deemed to have 
been dedicated as a highway unless there is sufficient evidence that there was 
no intention during that period to dedicate it. 
 

b)  The period of 20 years…is to be calculated retrospectively from the date when      
the right of the public to use the way is brought into question, whether by a 
notice…or otherwise. 

 
 PRESUMED DEDICATION AT COMMON LAW 
 

Use of a way by the public without secrecy, force or permission of the landowner 
may give rise to an inference that the landowner intended to dedicate the way as a 
highway appropriate to that use, unless there is sufficient evidence to the contrary. 
Unlike dedication under S.31 Highways Act 1980, there is no automatic presumption 
of dedication after 20 years of public use and the burden of proving that the 
inference arises lies on the claimant. There is no minimum period of use, and the 
amount of user which is sufficient to imply the intention to dedicate will vary 
according to the particular circumstances of the case. Any inference rests on the 
assumption that the landowner knew of and acquiesced in public use. 
 

 
 
 
 
 



REPORT 
 
7. BACKGROUND  
 

 A location map at scale 1:10,000 is attached (JH1) showing the position of the 
claimed path in Up Hatherley Ward, Cheltenham and is found within Ordnance 
Survey Grid Squares SO9220 & SO9320.    

7.1 The Definitive Map Modification Order (“DMMO”) application was submitted by Up 
Hatherley Parish Council on 5 June 2018. It included Form 1 and an accompanying 
map of the claimed path drawn at 1:3,000 scale.  Form 3 was also supplied, certifying 
that the application had been served upon Savills, Land Agents for Morrisons, Up 
Hatherley store, Cheltenham Borough Council, Gloucestershire County Council, 
Mitchells & Butlers Retail Ltd, The Surgery & Westbury Homes (Holdings) Ltd.    

   
 8. DESCRIPTION OF CLAIMED PATH  

 
8.1 A plan at a scale of 1:3,000 is attached (JH2).  The claimed path subject to the 

application runs from Cheriton Park via a retail park across areas of greenspace 
within an urban conurbation to Jasmine Way, (A-F) on the plan.  Analysis of the user 
evidence shows that 3 additional sections of path have been claimed. These are 
annotated ALT1/ ALT2 & GHI.  Public highways intermittently cross the path along 
its length and therefore for ease of reference, it’s description has been broken down 
into sections which correspond with the plan and photos taken by the Case Officer 
on 23 January 2020 held (JH3A-N); 
 
 Section A-B; This section of claimed route crosses a retail park consisting of a 

Community Centre, Public Library, Morrisons Superstore, The Greatfield Pub & 
a fuel station in addition to a network of private access roads and parking areas.  
It starts at Ordnance Survey Grid Reference (“OSGR”) SO 9263/ 2027 at the 
junction with land designated by Cheltenham Borough Council (“Chelt BC”) as 
Cheriton Park, an area of unrestricted amenity green space shown as point A on 
the plan. A part enclosed/ part unenclosed paved path runs along the boundary 
of Up Hatherley Community Centre for a distance of approx. 162m. The path 
then crosses diagonally over a car park for a distance of approx. 44m and then 
continues for a further length of approx. 62m as a pavement ending at the 
junction of public highways; Caernarvon Road and Hulbert Crescent at OSGR 
SO 9277/ 2031 shown as B on the plan.  Clarification of use of the path across 
the car park suggests an alternative route around it combining a short section 
(approx. 33m) of private access road and a further 25m of pavement as 
indicated by the section coloured blue and annotated ALT1 on the plan.  Street 
lights are located at the junction with Cheriton Park, each side of the car park 
and at the junction with Caernarvon Road.  There are no barriers along its 
length.   

 
 Section C-D; This section of claimed path starts at OSGR SO 9279/ 2031 at the 

junction with Caernarvon Road at a point shown as point C on the plan.  The first 
11m has a tarmac surface. A small wooden & metal pedestrian gate provides 
access to a wide open area of amenity green space, designated by Chelt BC as 
Davillia Drive Open Space.  A length of unenclosed, unsurfaced path crosses 
this area of land for a distance of approx. 128m ending at its junction with Public 
Footpath CHU8 at OSGR SO 9286/ 2020 shown as point D. This area of green 
space provides pedestrian access to Crythan Walk and Davilia Drive. Street 
lights and waste bins are located at each end of this section of path.   



 Section E-F; This section of claimed path starts at its junction with Public 
Footpath CHU8 at OSGR SO 9287/ 2020 shown as point E on the plan and runs 
for a length of approximately 175m across an area of amenity green space land 
designated by Chelt BC as Jasmin Way/ Justicia Way Open Space, to Jasmine 
Way at a point marked F on the plan at OSGR SO 9300/2010. This area of 
green space provides pedestrian access to Lavender Road and Bluebell Grove. 
This section of claimed path encompasses most of the route currently 
designated as the 690012 highway and as such is a well maintained, 
unenclosed, surfaced path with metal chicanes at each end, a waste bin at point 
E and 5 street lights along its length. For ease of reference, this existing highway 
in its entirety is shown red on the plan and the route claimed by the applicant is 
shown by a black broken line, for the most part running along the existing 
highway. The applicant however drew the path deviating from this highway 
(between the hammerhead of Bluebell Grove and Jasmin Way) across the 
adjacent area of grass before returning to the same termination point as the 
current highway. This short deviation is indicated by a blue hashed line on the 
plan. This report will show that the applicant later stated that he actually 
intended to claim the entire length of the existing highway. This additional 
segment of claimed path, from the point of deviation, although running along an 
existing highway, was not shown on the original application plan, and is thus 
identified by a blue broken line and annotated ALT2.   
 

 Section G-H-I; An analysis of the user evidence shows that although this 
section of path was not included by the applicant, most of the individuals who 
supplied a Public Path Evidence Form in support of this application, claimed to 
have used it as a continuation of the application route. The physical 
characteristics of this section of this path are similar to that of section EF; it is a 
well maintained length of unenclosed, surfaced path starting at Jasmin Way 
shown as point G on the plan at OSGR SO 9301/ 2010 and runs for 
approximately 283m across amenity green space land designated by Chelt BC 
as Campion Park Open Space to Farmfield Road shown as point I on the plan at 
OSGR SO 9324/ 2011. This area of green space provides pedestrian access to 
Hidcote Avenue, Hillier Drive, Mimosa Avenue, Jasmin Way & Japonica Drive.  
There are 11 street lights and 3 waste bins along this section, a metal chicane at 
point I, a Parish Council notice board at point G, a notice restricting the playing 
of ball games in the vicinity of point H and a small ‘no dog fouling’ sign is 
attached to a lamp post near point I.    

 
9. DOCUMENTARY EVIDENCE 

 
9.1 Under Section 32 of the Highways Act 1980, when determining whether a way 

has or has not been dedicated as a highway, or the date on which such 
dedication, if any, took place, shall take into consideration any map, plan or 
history of the locality or other relevant document which is tendered in 
evidence, and shall give such weight thereto as the court or tribunal considers 
justified in the circumstances, including the antiquity of the tendered 
document, the status of the person by whom and the purpose for which it was 
made or compiled, and the custody in which it has been kept and from which 
it is produced.   

 
9.2 Gloucestershire Archives was commissioned to compile a report into the history of 

this path.  No documentary evidence has been found.  Ordnance Survey maps 
prepared between 1884 and 1964 do not show the route which indicates that no path 
was visible on the ground at the time the maps were surveyed. Tithe, Inclosure 
Award, Finance Act, Bryant & Greenwood Maps have been checked but none show 



any evidence of the path.  In the survey of rights of way carried out in 1950 by Up 
Hatherley Parish Council, the route was not identified and consequently was not 
included in the definitive map.  This is consistent with the fact that this residential 
development across which this claimed path runs was constructed until the early 
1990’s.     

 
10. CONSULTATIONS 

 
10.1  Cheltenham BC, County Cllr Wheeler,  Gloucestershire County Council; Property 

Information Unit, The Cleeve Ramblers, Westbury Homes Ltd,  Safeway Stores Ltd 
(Morrisons), Bryant Homes Ltd, Mitchell & Butlers Retail Limited, Eversheds 
Sutherland (International) LLP and the Up Hatherley Surgery were consulted on 23 
August 2019.  During the investigation, it became apparent that Westbury Homes 
has been taken over by Persimmon Homes and Bryant Homes by Taylor Wimpey.  
Both companies were contacted by phone to establish a contact and then emails 
were sent on 6 February 2020.  
 

10.2 The responses received are held as background papers to this report where they 
can be read in full.  The following paragraphs are extracts from those responses; 

 
10.3 On 25 August 2019, John Newbury, Living Streets local contact, responded “This to 

tell you that my organisation will oppose this order.  Basically this is because this will 
limit the use of this route to people on foot. To the west of Point A is Cheriton Park.  
This administered by Cheltenham BC that permits its use by cyclists.  If the order 
was passed cyclists would be unable to legally access the community centre, library 
and Morrisons from Cheriton Park. Similarly there is no suggestion that cycles are 
excluded from the public open spaces that the route uses to the east of Caernarvon 
Road. I thought that public footpaths always ended at a public highway, whether it 
be another public right of way or road”   

 
10.4 Juliette Walker, Asset Data Technician responded on 29 August; “…the application 

has been made for a public footpath, and the evidence provided supports use of the 
claimed route on foot, not by bike, as you know the DMMO process is an evidence 
based process, and a decision is made on the basis of that evidence.…DMMO 
applications….can also connect to a place of popular resort, which Cheriton Park is. 
The owners, Cheltenham Borough Council have included in the deeds that they will 
maintain the Property as open space for the enjoyment of the public and will hold 
the Property for the purposes of the Open Spaces Act 1906…..”   

 
10.5 John Mallows of Cycling UK & Secretary and Press Officer for the Cheltenham & 

Tewkesbury Cycling Campaign, copied Juliette into an email to John Newbury on 26 
August 2019. He said “…I cannot find this topic in my in-box. Maybe, whether this is 
a GCC transport or a GCC Rights of Way issue….Juliette does not consider it a 
matter for the Cycling campaign. But it would certainly be interesting to consider 
especially as we have ongoing concerns about cycling connectivity and permeability 
in the area”.  

 
10.6 John Newbury was consulted by email on 27 January 2020 with regard to his claim 

regarding cycling along this route. He was advised “With regard to the claim for a 
public footpath, if you have evidence or can supply statements from members of the 
public who use bicycles along this route, this would by the time to do it.  The claim 
may be for a footpath but if my investigation reveals that the routes are used by 
cyclists also, I can include this evidence and recommend a higher status”.   
 



10.7 John Mallows was similarly consulted by email on 26 May 2020.  The Case Officer 
wrote “I am writing to you to ask if you or your members have any evidence of use 
beyond pedestrian use of the claimed path. If you know members who use this path 
to cycle along it, would they be willing to fill in an evidence form? ….. “My report to 
councillors is based on evidence and it would be shame to make an order for a 
footpath and then receive an objection on the basis that cyclists do use it. Any 
objection would require a submission to the Secretary of State which would delay a 
decision with regard to protecting this path as a public right of way”.  
 

10.8 No further response was received from either John Newbury or John Mallows.  
 
10.9 Martin Thornley of the Cleeve Ramblers emailed Geoffrey Wilkes, a fellow Rambler   

and copied in other representatives covering areas surrounding Up Hatherley on 24 
August 2019 stating “This attached application spans our groups parishes. It looks 
like a good idea but is new to me…Can your group provide any support to this 
application?” 

 
10.10 Geoffrey Wilkes responded on 29 August saying “…this seems like a good idea. 

Although I do not have a detailed knowledge of the area I see no reason to object to 
this application”.   
 

10.11 Rosalind Clutterbuck, Property Information Officer, Asset Management & Property 
Services, GCC, responded by email on 18 September 2019 to confirm that GCC 
had a long lease interest in Up Hatherley Library, Hillview Community Centre and 
Children’s Centre and the section of path marked A-B. 
 

10.12 Eversheds Sutherland LLP responded on behalf of Mitchells & Butlers Retail Ltd on 
23 October 2019. Their clients have a 125 year lease of the car park located 
between the Community Centre and the Petrol Station shown between points A- B 
on the plan JH2.   They state “….our client categorically refutes the suggestion that 
a public right of way exists at this location and suggests, for the reasons set out in 
this letter, that no reasonable allegation can be made to the contrary…”   
 

10.13 Two main reasons are identified;  
 

10.14 Page 2 of submission – Sub - heading; Evidence (paragraph 3), they state “The 
application is seeking to establish that the Proposed Route runs diagonally across 
out Client’s car park and that this route has been used continuously  and without 
interruption fore a full period of 20 years. This cannot be the case. The car park is in 
constant use as a car park …..The Proposed Routes appears to dissect several car 
parking spaces …..Due to the nature of the use of this land, there is not and could 
not be a single defined route as set out in the in Application which has been used 
continuously and without interruption for 20 years. As such it is out submission that 
no right of way could have been established in this location pursuant to s31(1) of the 
Highways Act 1980”.   
 

10.15 The second reason is indicated in paragraph 5 on the same page and sub-heading.   
They state “...We attach an email from the applicant (David Willcox) to Juliette 
Walker of the County Council (kindly provided to our client by Mr Willcox)…….in 
which it is confirmed that the Proposed Route, as shown diagonally across the car 
park, is actually a ‘desire line’ rather than the actual route of the ‘footpath’ used by 
the public. ….it is not sufficient for members of the public to desire a footpath in a 
particular location in order for a modification order to be made pursuant to s53, but 
rather the test is one of fact as to whether a footpath already exists ….in a given 
location ….”    



11. USER EVIDENCE  
 
11.1 Section 31(1) of the Highways Act 1980 (“s31HA80”) states that where a way 

over any land, other than a way of such character that use of it by the public 
could not give rise at Common Law to any presumption of dedication, has 
been actually enjoyed by the public ‘as of right’; without force, secrecy or 
permission and without interruption for a full period of 20 years, the way is 
deemed to have been dedicated as a highway unless “there is sufficient 
evidence that there was no intention during that period to dedicate it”.   

 
11.2 Section 31(2) states that the period of 20 years in sub-section (1) is to be 

calculated retrospectively from the date when the right of the public to use the 
way is brought into question through an overt act by the landowner which 
makes it clear to the public that their right is being challenged.   

 
11.3 It is not essential for the paths or ways to have been used for the full period of 20 

years by the same persons; the period may accrue as a result of use by different 
persons for shorter periods (Davis v Whitby (1974)).  Nor does it matter that the use is 
not continuous in the sense that it may not have occurred every day.   

 
11.4 The main issues to be considered in relation to the s31HA80 legal provision are 

therefore:  
 
11.5 When the status of the claimed route was called into question; No action was 

taken by the landowner to challenge the publics’ use of the path.  In such cases, 
Section 69 of the Natural Environment and Rural Communities Act 2006 (NERC) 
provides that the date of the DMMO application can be used in accordance with 
paragraph 1 of Schedule 14 to the Wildlife & Countryside Act 1981.   

11.6 For the purpose of this report therefore the user evidence will be assessed 
over the 20 year period 1998 - 2018 leading up to the application.    

11.7 The extent and nature of the claimed use; 18 Public Path Evidence Forms 
(“PPEFs”) completed by 19 individual members of the public spanning a period of 28 
years from 1990 to 2018 were submitted in support of this application.   The claimed 
use was pedestrian only. Frequency of use varied from three times per year to 
‘approximately 200’. Individuals stated that the route was used on foot, without 
interruption, to access Morrisons Supermarket, Up Hatherley Library, the Community 
Centre, GP and the pub in addition to using it for health walks, dog walking, 
recreational walking, running and leisure.  All 19 claim to have used it for part or all of 
the qualifying period and of those, 5 claimed use of the path over the whole 20 year 
period.  A summary of the PPEFs and a useful bar chart of use are held (JH4) & 
(JH5) respectively. 

 
11.8  15 individuals noted the small wooden gate at point C. None noted the chicanes at 

points E,F,& I or the street lights. With regard to the notices, 5 individuals referred to 
the Parish Council notice board at point G and 2 recalled the ‘No dog fouling’ sign 
near point I.  None referred to the ‘no ball games’ sign in the vicinity of point H.   

 
11.9 An examination of the plans accompanying the PPEF’s show that;  
 

 14 individuals claimed use of the application route A-F.  Of those, 7 included 
use of the additional length of path G-H-I which acts as an extension to the 
application route although not officially part of it.   
 



 The table below shows the before/ after effects of clarification sought with 
regard to the claimed use of sections; ALT1 & ALT2 as discussed later on in 
this report.   

 
 5 individuals claimed use of parts of the claimed route A-F and the extension 

G-H-I.  
 

11.10 The various claimed routes correspond to the plan (JH2) and are summarised in the 
table below.  Please note users could appear in more than one box.  
 

SECTION USERS 
A-B (diagonally across car park)/  (after clarification) 15 / 4 

A-B (around car park) / (after clarification) 0/ 12 
E-F (wholly along highway 690012, coloured red) 14 
E-F (part diverging from above highway, including applicant)  2 
A-B-C-D-E-F-G-H-I  7 
A-F (claimed application route)  7 
A-D   1 
C-D  1 
C-F  1 
C-I  2 

 
11.11  As detailed in paras 10.3-10.8 of this report, concern was raised by John Newbury 

and John Mallows, representing Cycling UK, the Cheltenham & Tewkesbury Cycling 
Campaign (“C&TCC”) & Living Streets, who considered that this path should receive 
a higher status to reflect use by cyclists.  Although no response was received to the 
emails sent to John Newbury in January and John Mallows in May 2020, it was 
decided that a chase up email should be sent to both, partly due to the fact that the 
one to John Mallows was sent during the first Covid-19 pandemic lockdown. An 
email was thus sent to both on 4 November 2020 reminding them of their need to 
supply evidence of use by cyclists.  No response was received.  It is worth noting 
that the Cheltenham & Bishops Cleeve Cycling Map produced by the C&TCC in 
2018 does not identify the claimed route as a cycle route.  Further, the existence of 
chicanes at points E, F & I, suggests that the landowner is resistant to this use.  

 
11.12 A requirement for a claim of presumed dedication is that a path has definite start and 

end highway termination points or alternatively can be shown to connect with a place 
of popular resort. Public user cannot give rise to a presumption of dedication if it does 
not. The claimed path connects the existing highway network with Cheriton Park 
which has no designated highway status. The issue therefore is whether this area of 
land can be considered to be a place of popular resort.   

 
11.13 Land provided for the enjoyment of the public constitutes a place of popular resort.  

As an example, Part 1 of the Countryside and Rights of Way (CROW) Act 2000 
created new public access rights over ‘access land’ in England and Wales.  The 
majority of the Forestry Commission’s land is dedicated in perpetuity as open access 
under the CROW Act which gives walkers a right to roam across these areas.   

  
11.14 A covenant, executed in 1995 between the Predecessor-in-Title and the current 

landowner, Chelt BC with regard to the land known as Cheriton Park.  It states “The 
Council covenants with the Transferors that the Council will maintain the property as 
open space for the enjoyment of the public and will hold the property for the purposes 
of the Open Spaces Act 1906”.  As such Cheriton Park could constitute a place of 



popular resort/ termination point and would thus support a claim of presumed 
dedication of the path terminating at it.  

 
15.8 11.15 User ‘as of right; In addition to establishing twenty years user, for a claim to 

give rise to a presumption of dedication, user must be without force, secrecy or 
permission.  Use that complies with these three requirements is termed user ‘as of 
right’.  The House of Lords in R v Oxfordshire County Council, ex parte Sunningwell 
Parish Council [2000] 1 AC 335 (Sunningwell) reasserted an ancient principle namely, 
that if sufficient people carry on an activity openly and for long enough without anyone 
trying to stop them, it is right and proper that the activity should be treated by the law 
as having a lawful origin. The House of Lords held that it was only necessary to prove 
that they have made use of the paths without resort to force, secrecy and as if they 
had a right to do so – that is, without having been granted any licence/ permission by 
the owner of the underlying subsoil.  The user evidence submitted indicates that none 
of the users have ever worked for any of the landowners nor sought permission to 
use the land and none were ever turned back or challenged by a landowner whilst 
using the route. There is no evidence of use by secrecy or force associated with any 
part of the claimed route plus extension (A-I). There is also no evidence of use by 
permission over section CD. However sections EF & GHI & AB require consideration.  

 
11.16 Sections EF & GHI; cross land in the ownership of Chelt BC and are subject to a 

similar covenant executed under the Open Spaces Act 1906 (“1906 Act”) to that 
affecting Cheriton Park. A charge is registered against the land over which these 
sections cross stating “The transferee covenants with the Transferor that the 
Transferee will maintain the Property as open space for the enjoyment of the public 
and will hold the Property for the purpose of the open Spaces Act 1906”.    

 
11.17 S20 of the 1906 Act defines ‘Open Space’ and its use in the following way; “any land, 

whether inclosed or not, on which there are no buildings or of which not more than 
one-twentieth part is covered with buildings, and the whole or the remainder of which 
is laid out as a garden or is used for the purposes of recreation, or lies waste and 
Unoccupied”. S14 permits County Councils (only) to set out public walks but the land 
concerned is in the ownership of Chelt BC 

 
11.18 For this claim to succeed the evidence must show that users were trespassers 

(without permission) on the land so that their use was ‘as of right’ rather than being ‘by 
right’. As Lord Neuberger observed in the case of Hall v Beckenham 1949, “third 
parties on the land either have the right to be there and to do what they are doing, or 
they do not” adding “I cannot see how someone could have the right to be on the land 
and yet be a trespasser”. Further he commented in Barkas 2015 “….where the owner 
of the land is a local, or other public authority which has lawfully allocated the land for 
public use (whether for an limited period or an indefinite period), it is impossible to see 
how, at least in the absence of unusual facts, it could be appropriate to infer that 
members of the public have been using the land ‘as of right’ simply because the 
authority has not objected to their using the land.…..It would not merely be 
understandable why the local authority had not objected to the public use: it would be 
positively inconsistent with their allocation decision if they had done so”.     

 
11.19  Where land therefore is in public ownership and where there is an arguable case that 

the public is entitled to walk the claimed route ’by right’, as is the case with sections 
EF & GHI, any such use would operate as a conditional permission to use the land 
and as such prevent presumed dedication under 31 Highways Act 1980.  However, 
use of the claimed paths for reasons other than for recreation could succeed.  In case 
law; Billson 1998, Sullivan J accepted that in principle “if a track across a common 
(executed under s193 Law of Property Act 1925–Case Officer’s note) is not used for 



the purpose of air and exercise but is being used by the public for some other 
purpose; as a route between points A and B for example, from the village across a 
common to a nearby school, church, or railway station, then in principle such usage of 
the track is capable of establishing a right of way over it under section 31 of the 1980 
Act”. He further said “if that distinction can be made on the evidence, a right of way 
over a track may in principle be established even though it runs across a common”.  
Applying this ruling, if sections EF & GHI of the claimed path can be distinguished as 
being used, not for the purpose of recreation but to travel along a defined route in the 
manner of a highway between two points, then this use could be considered capable 
of satisfying a claim. 

 
11.20 Section E-ALT2-F (whole route of 690012 highway); this section of claimed path, 

as shown on appendix JH2, prior to being made subject to the 1906 Act covenant in 
2000, was subject to an Agreement executed under s106 Town & Country Planning 
Act, dated 27 February 1991, which provided that “A new public footpath shall be 
created so as to link AHU12 (re-named CHU8) through Phase 3 to Farmfield Road 
through the proposed open space hereinafter referred and as shown on the plan” 
(s1(d)(iii)).  This intended route was to run between points E-I.  This said however, 
only section E-F was formally adopted as public highway 690012 on 4 August 1997 
and recorded on the List of Streets, a document which all highway authorities are 
required to maintain under s36(6) Highways Act 1980 (“1980 Act”).  This document 
although conferring a permanent right of way for members of the public to pass and 
repass along a defined route, is merely a record of maintenance liability and inclusion 
of a way gives no guidance as to the nature of the rights that exist over it (other than 
the fact that inclusion on the list does prove that at least a right of way on foot exists).  
A path shown on the Definitive Map and Statement however is legally conclusive 
evidence of its status (as provided by statute) compiled by means of records and 
evidence of public use. The inclusion therefore of this section of claimed path on the 
List of Streets constitutes powerful evidence of highway rights and as such requires 
no further determination as to whether dedication is deemed to have taken place. To 
determine the status of the path however requires analysis of the submitted user 
evidence.  In applying the Billson theory; use can be distinguished as use in the 
manner of a highway due to the fact that the route is physically set out on the ground 
as an unenclosed tarmac path with 5 adjacent street lights and is maintained by 
Gloucestershire County Council as highway authority. This report makes the 
recommendation therefore that the status of this section of path should now be 
protected as a public footpath by being added to the Definitive Map. 

 
11.21 Section GHI; Although this section of path was not claimed by the applicant, 9 of the 

19 individuals who supplied PPEFs claimed use of it; Sally Houlton, Ashley Houlton, 
Mr & Mrs Brogan, Jeff Davies, Alan Blackmore, Elizabeth Blackmore, Audrey Wilde 
and Robert Wilcox. As noted in the previous paragraph, a s106 Agreement provided 
for a public footpath to connect the existing route of AHU12 (CHU8) to Farmfield 
Road. This would have included section G-H-I and it would not be unreasonable to 
suggest that the original intent was to add it also to the List of Streets as a publicly 
maintainable class 6 highway.   Further, on 10 December 1993, this land was made 
subject to registration at Land Registry by Chelt BC. The Seventh Schedule (1)(b) 
notes “A footpath and ancillary lighting linking Farmfield Road and Jasmin Way as 
required by the provisions of the existing Section 106 Agreement and/ or Cheltenham 
Borough Council”.  Crucially however, this section of path was never adopted and 
added to any highway record and thus remains today a private path subject only to 
the 1906 Act covenant executed for this area of land in 2002.    

 
11.22 Applying the Billson theory referred to in paragraph 11.19; if use can be distinguished 

as being in the manner of a highway as opposed to a ‘recreational walk’ then in 



principle a claim of presumed dedication could succeed.  The following factors with 
regard to section G-H-I could be considered;  

 
 The s106 Agreement provided for a public footpath to be created.   

 
 The physical characteristics of the route; an unenclosed tarmac path 

constructed and set out to a high standard with 3 waste bins, a chicane at 
point I and 11 adjacent street lights along its length, the latter of which are 
maintained by Gloucestershire County Council as the highway authority.  The 
setting out of this path in such a manner would be consistent with the intent to 
adopt this path as a public highway.  Further,   
 

 All 19 users stated that they did not require permission to use this section of 
path but none of them referred to their use of or the land itself being subject to 
a known permitted recreational right (i.e. 1906 Act) which suggests that they 
used the path ‘as of right’ as a public highway.     

 
11.23 Chelt BC as landowner may not have considered that they were able to challenge 

anyone’s right of recreational access as conferred under the 1906 Act.  However they 
have installed an official notice on this area of green space over which this section of 
path crosses to try to prevent the recreational activity of playing ball games. S31(3) 
Highways Act (1980 Act) allows a landowner to erect a notice, visible by persons 
using the way, that is inconsistent with the dedication of a highway, i.e. ‘No public right 
of way’.  The Landowner could similarly have added this statement to the same notice 
– but didn’t.   

 
11.24 This report suggests that use of section GHI is sufficiently distinguishable as being in 

the manner of a highway as opposed to a recreational walk and it follows therefore 
that sufficient public use of section GHI is ‘as of right’ thus satisfying a statutory 
presumption of deemed dedication of a public footpath.   

 
11.25 Section A-ALT1-B; requires a slightly different consideration of the ‘permissive’ use 

of the path.  This section of claimed path does not cross land subject to an existing 
public right of access where the landowner may consider that he is unable to 
challenge anyone’s use and thus use is ‘by right’ unless it can be physically 
distinguished as being used as a highway.  Section AB crosses a retail park.  This site 
originally belonged to Safeway Stores Ltd. who assumed title in September 1997 
(now WM Morrison Supermarkets PLC). Their Land Registry title deeds show that the 
full land extent is subject to many and various ‘charges’, transfers and leases; 
outlining a variety of private rights of way which are reserved for various private 
‘persons’, but at no point reserves a right of way for the public at large.  The 
landowner has deliberately set out paths and openly invites and encourages the 
public by means of signage to make use of his facilities so any use of this claimed 
path to access Morrisons Supermarket, Up Hatherley Library, the Community Centre, 
GP and The Greatfield pub would constitute use ‘by right’, thus failing the statutory 
test.    

 
11.26 It does not follow however that the issuing of express/ implied permission to the public 

for specific reasons demonstrates a wider lack of intention to dedicate to the public at 
large. All 19 individuals using section A-ALT1-B also claimed use of the path for 
health walks, dog walking, recreational walking, running and leisure. Further 10 
individuals stated that they met at Up Hatherley Library to participate in a weekly 
Health Walk organised by The Cheltenham Trust. None of these activities were done 



at the invitation of or with express permission of the landowner and this use therefore 
constitutes use ‘as of right’.   

 
11.27 It could be suggested that at a location such as a retail park, it would be almost 

impossible for a landowner to distinguish between permitted use of his facilities; ‘by 
right’ and use of a route across his land in a manner of a highway; ‘as of right’. S31 
Highways Act 1980 lists way by which a landowner can protect his land from claims of 
presumed dedication. These include;    

 
 S31(3) A landowner may erect a notice, visible by persons using the way, that 

is inconsistent with the dedication of a highway, i.e. ‘No public  right of way’ 
 

 S31(6) A landowner may deposit a map and statement of admitted rights of 
way with the council. Provided that the necessary statutory declaration is 
made at 20 year intervals thereafter (since 2013), the documents are (in the 
absence of evidence to the contrary) sufficient evidence to negative any 
additional ways as highways.  No such deposit was made by the landowner 
prior to this application.  

 
11.28 There is no record of any s31(6) deposits lodged with GCC on behalf of the owner of 

the retail park. Further, no notices or signs were found, whether stand-alone or 
attached to buildings at the retail park declaring the landowner’s lack of intention to 
dedicate highways across it.   This report suggests therefore that there is sufficient 
claimed use of section AB as a highway thus ‘as of right’.   

 
11.29 Additional points with regard to sections EF & AB; 
 
11.30 Section EF (route drawn by applicant); The applicant, Mr Willcox, who is not a 

cartographer, drew part of this claimed path (between the hammerhead of Bluebell 
Grove and Jasmin Way), shown as a black broken line on plan JH2, diverging from 
the surfaced 690012 highway across the adjacent grass area. Clarification of his 
intended claimed route was sought.  He responded by email on 10 January 2020 to 
say “I am rather confused by your description of the section E to F as a road. This is 
actual a tarmacked footpath and this is what we wish to claim. The claimed route was 
not intended to diverge from the existing footpath and the Form 2’s which were 
submitted with the marked up maps probably showed some divergence due to the 
smallness of the detail on the maps”.  

 
11.31 In the event that the applicant had intended to show part of section E-F diverging from 

the 690012 highway, It is worth noting that only one other individual similarly claimed 
use of this diverging path. When considering sufficiency of user, in R. v. SSETR (ex p. 
Dorset) [1999] the judge considered that although the evidence within five UEFs was 
truthful, it was insufficient to satisfy the statutory test. It follows therefore that the user 
evidence of 2 individuals for this short section of path diverging from the 690012 
highway would also fail. 

11.32 Section AB; The applicant, Mr Willcox, drew the section of claimed path between 
the Community Centre and Caernarvon Road (part of AB), diagonally across a car 
park. Mr Willcox stated however in an email dated 19 September 2018, which as is 
noted in paragraph 10.15 of this report, he also shared with the leaseholders, “I 
noted that this was more a desire line and that the actual route would likely be 
around the outside’.  It is unlikely that members of the public could consistently use 
the same route across a car park given the continual movement and regular change 
in the location of parked cars.  Use therefore of the path across the car park for 20 
years prior to 2018 is unlikely to have occurred without interruption.    



 
11.33 “An interruption” has been defined as “an actual and physical stopping of the public’s 

enjoyment” (Merstham Manor Ltd v Coulsdon and Purley Urban DC    [1937] 2 KB 
77) as opposed to an act which merely challenges the public’s right.  It is not a mere 
absence in the continuity of use. Moreover, such interruption must be with the 
intention to prevent public use.  It is not sufficient if the interruption is for some other 
purpose. Whether the ‘interruption’ of claimed public use of the diagonal route 
across the car park constitutes a valid interruption for the purposes of s 31 HA80 is 
not certain given that the car park was not constructed for the purpose of preventing 
public use.    

 
11.34 15 individuals who claimed use of section A-B initially marked a path diagonally 

across the car park on the plan attached to their PPEF.  As the applicant had stated 
that this was a desire line, a letter dated 30 October 2019 was sent to all 15 
individuals asking for clarification of their use of this specific part of the claimed 
route. A map at a larger scale of 1:1250 was included with the car park outlined in 
red. Individuals were asked to “draw your walked route within the red box”.  Of the 
15 responses, only 4; Mr & Mrs Brogan, Mr A Blackmore and Mr P Cox marked the 
route diagonally across the car park.  As previously considered in paragraph 11.19, 
case law indicates that 4 users would be insufficient to satisfy the statutory test.  The 
remaining 12 (including Mr A Blackmore who marked both routes) marked a route 
around the car park; A-ALT1-B, which would constitute sufficient user.         

 
11.35 Evidence of lack of intention to dedicate; “Intention to dedicate” was considered 

in Godmanchester 2007, which is the authoritative case dealing with s31HA80.  In 
his leading judgement, Lord Hoffmann approved the obiter dicta of Denning LJ (as 
he then was) in Fairey v Southampton County Council [1956] who held “in order for 
there to be ‘sufficient evidence there was no intention’ to dedicate the way, there 
must be evidence of some overt acts on the part of the landowner such as to show 
the public at large – the people who use the path…that he had no intention to 
dedicate”.  

 
11.36 The ‘sufficient evidence’ must be inconsistent with an intention to dedicate, it must 

be contemporaneous and it must have been brought to the attention of those people 
concerned with using the way. No evidence has been provided of use along its 
length being publically challenged by the landowner or of a lack of intention to 
dedicate this path prior to 2018.  

 
12. CONCLUSIONS 
 
12.1 Section 53(3) (c) (i) of the Wildlife and Countryside Act 1981 relates to the discovery 

by the Authority of evidence that shows that a right of way that is not shown on the 
map and statement subsists, or is reasonably alleged to subsist, over land in the 
area to which the map relates. 
 

12.2 Paragraph 12 of Annex B of the Department of Environment Circular 2/93 states that 
before making an order the surveying authority must be satisfied that the evidence 
discovered by the Council, when considered with all other relevant evidence 
available, shows that, on the balance of probabilities, the Definitive Map and 
Statement require modification because a right of way which is not shown on the 
map and statement subsists, or is reasonably alleged to subsist.  The relevant tests 
are now set out in section 4.4 of the Defra Rights of Way Circular 1/2009, version 2 
(October 2009).  
 



12.3 Section A-B (diagonally across the car park); On the balance of probability, user 
evidence over the period 1998 – 2018 is considered insufficient to support a case of 
deemed dedication in accordance with the provisions of s31 Highways Act 1980.  
 

12.4 Section A-ALT1-B (around car park); An analysis of the user evidence for this 
section of path is considered sufficient to satisfy a claim of deemed dedication of a 
public footpath.     
 

12.5 Section C-D; The user evidence for this section of path would be considered 
sufficient to satisfy a claim of presumed dedication of a public footpath.   
 

12.6 Section E-F (as drawn by the applicant); The user evidence for the section of path 
diverging from the 690012 highway is considered insufficient to support a case of 
presumed dedication.      
 

12.7 Section E-ALT2-F (690012 highway); Use of this section of path could be 
considered to be ‘by right’ by virtue of a covenant permitting public recreation under 
the 1906 Act.  Use can be distinguished however as a highway as opposed to a 
recreational walk from the fact that it is set out physically on the ground with 
associated street lighting and is maintained by the highway authority. The fact that 
this section of path is also included on the List of Streets under the 1980 Act 
provides powerful evidence that this is a highway and the analysis of the user 
evidence suggests that its status should be protected as a public footpath on the 
Definitive Map.  
 

12.8 Section G-H-I; Use of this section of path could be considered to be ‘by right’ by 
virtue of a covenant permitting recreation by the public under the 1906 Act.  Use can 
however be distinguished as a highway as opposed to a recreational walk from the 
fact that it is set out on the ground as a highway with adjacent street lights, the latter 
of which is maintained by the highway authority due to the fact that this path was 
originally intended to be recorded on the List of Streets under the 1980 Act as a 
class 6 publicly maintainable highway. However this did not happen. The user 
evidence for this section is considered sufficient to satisfy a claim of presumed 
dedication.   
 

12.9 No evidence has been provided by the landowner of his lack of intention to dedicate 
the path. Sections (A-ALT1-B) / (CD) / (E-ALT2-F) & (GHI) are deemed to subsist 
and must now be protected by being recognised on the Definitive Map as public 
footpath. 
 

12.10 The recommendations therefore are as follows; 
 No Order be made to add a public footpath along section A-B (diagonally 

across the car park) to the legal record of public rights of way.   
 An Order be made to add a public footpath along claimed section A-ALT1-B 

(around the car park) to the legal record of public rights of way.   
 An Order be made to add the section of public footpath along the claimed 

route C-D to the legal record of public rights of way 
 No Order be made to add a public footpath along section E-F (the route as 

shown on application plan) to the legal record of public rights of way.   
 An Order be made to add a public footpath along section E-ALT2-F (whole of 

the 690012 highway) to the legal record of public rights of way.   
 An Order be made to add the section of public footpath along the claimed 

route G-H-I to the legal record of public rights of way.   
13. APPENDICES: 



 JH1  1:10,000 location map 
 JH2  Plan of claimed path; 1:3000 scale  
 JH3A-N  Photos 
 JH4  Summary of PPEFs   
 JH5  Bar chart of use   


